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lndoorAir Ordlnanc€

Cuffent Stale Law

K.S.A. 21-4009, ei seq., pfohbits smoklng in pubic places, but
alows business proprieloE to des gnaie snokinqareas. The proprieioris
giv€n aulhoit io desgnate any perceriage of the estabishment as
'smoking'bul must post signs wilh the desjgnauon and must use barners
and/or veniilaiion equiphentlo minimize the eifecl ol second-hand smoke.
"P!b icp laces"  ncud€sal  indoorareas open lo the publ ic  orused by ihe

Noihing intheaci preveris a ciiy fromregulaling smoklngwiihin its
boundarles, so lorg as such regulailon ls at leasi as strngent as lhal
imposed by the slate. In such cases the more stringeni local reguaiion
@ntms.  Thef ine lorv ioat ionof lhes la le lawbyasmoker is$20.  Thenne
lor la lure to  pos la  sgn is  $50.

Steffes v. Cltv ol Lawrerce

Or Jlne 22,2008, the Kansas Suprcme Coud handed down its
decision on lhe Cily olLawi€nce s smoking regLlat of s. The plaintiff, dolng
business as coyoles and Last call, nbd a declaratoD, judgmefi .clior ir
d sirict colrt seeking njurcllve rel ef proh biiing the city lrcm erforcing it
smoking ord fance. TheLawrenceordinance prohibiis smoking in baEand
resta!€nis (except prvate padles, Stefies ontended that lhe ord rance
was unconstitltiorallyvague and was pre-empted bystate aw.

With regard to ihe irst !.ssue, the Couri found ihat ihe siate law
regulating smoking specifically €serued to cilies the rlghi lo regllate
smoking in any olher places. Therefore, lhe Slate law does foi prohibii
cities ffom requlating srnokjngthrough the passage of ordinances that are
alleast as strlngentas state Law

with rcgard to the second issue,lhe ordinahce provldes it sha lbe
unlaMulfor any peEon who owns, manages, operates or otheMise conirols
the Lrseofpremises subjecito the prohibillon lo knowingly alow srnoking
to occuf. The Courtfound thailhe ordinance gave suificient warn rg lo a
persor ol common intelligence that jf smoking is tacjlly, passlvely, or
aciively promoted on the premlses, that was i. v olaiion. The colrl iound
that theord inancewas nolunconsl tu t ionalyvague.

Thiscaseisconto l lng.wintheKansas.  LocaLsmokingregula i ions
which penalize owners, manage6 or others ibm permtlirg smoking io
occur inv ioauonof  theregLrLatonarenot !nconst iu l ional lyvague.  Local
smok ng regulaiions m!st be at least as siringent 2s slate lawor the subject
urder home r! e anarys s,



Counier-Prooosal lo Clear Air Emoora Draft Ordinance

Th€ cohtetspbposal to the Clean Air Enporia draft ordlnance
prcvides that any eslablishmenl wh ch allows smoking sha ipost a sign on
theenharce notiiying clslomers that smoking is allowed. li addition, such
eslablishments shallnotiy enrployees lhal snroklng is allowed.

Curientstat€ lawalows any poprietofto des gnate any or aLlofthe
business as smoklng ornon smok ng. The counterpoposaland state law
are sjmilar in thai resp€ct. Underlhe courieFproposal, a proprietor wolld
be required to posl a slgn at the entrance, and also fomally nolfy
employees. n addition, the nne oi $100 lor a nrsi ofie.se and $500
thereafter is more strngenl than staie aw whlch is a $20 nne I lhe
countePproposa were to be enacied in Emporia, iis more stringent
requirements would conlrol over siate regLlation.

clean Air Empoia Draft Odinance

The Clean Ar Emporia dran ordinance besins with a numbef oi
'1/Vhereas clause6. These clalses are a preambleioihe ordirane ard
haveno egaleffectexceptloconveythe ntent, purposeorjuslncationfor
ihe ordinance. 'Whercar causes a€ usefulwhen lhe Governing Body
wishes io doclment the rcasois tor the enaclment of the ordiname.
Fo lowing ihe defnjtion section, is a comprehensive ban on smoklng lr all
enclosed publc places and in allenclosed places olemployment.

The Clean Air Emporia document is in drafr iom wilh nany
ovedapping provis ons. Some ofthe hajor issues ilheregublonofindoor
smoking are how lo deal wilh baF and restauranls? How 10 dea wilh hotels
and motels? Howto deal$,ith places of employmeni? And, howtodea
with iralernal of ganiziiors?

Here ls how some oihef cties have deall wiih conimon concerns
aboul smoking Egulatioh

Mosi ol ihe smoking reguLallons adopted by Kansascities inc lde a
compiete ban in restauGnls. Bel Aire and Lawence exempl private
tunc|ons hed in resiauranis. With regard to drinklng eslablishmenis,lT
cities pbhibit smokjng, I cities exempl drinking estab shments lrom ihe
baF, and 3 cifes allowdnnking eslabllshm€htsto havedesignaied smoklng
areas. which isthe curert state lau

Fouf ol the I cities that exempl drinking establishments iroh a
smokinq ban equire prooflhaithe buslnesses gross receipls are less than
50% attrjbLted to food sales: Abilene rcquired food sales io be ess lhan
45%. Concordia reauires food sales io be less lhan 30%, Hutchinson
requ res food saes lo be less jhaf 50%. Lyons reqLjres food sa€s lo be



rMost ofthe cities which have addrcssed how io apply the smoking
ban to holes and moiels have given at least a parllal exempiion from the
smoking ban. The c ties which have exempted a percentage oflhe rcoms
aE: B€lAife, Abilene, Faituay, Hession, Lawience, l\4aize, Olalhe, Othwa,
PGirie Village, Roe and Park and shawree. Five cities hare chosen nol io
regulale hoielsand molelsatall: Concordia, GardenCily, Hutchinsof and

Enclosed P aces of Emplovment

Eleven ciies whch enacied smokirg regulations chose not to
r€gulate erclosed places oi employmenl. Sixteen cities chose to ban
smoking ln erclosed places oi employmenl Malze exempted non-public
arcas i. places of employment. Topeka proved tor des grated smoking

Prvale C!bsand FfaternalOroanizations

Nine cities exempted private clubs and ftalemal organialjons.
Sixteen cities prohibled smoking i. privaie c!bs and ffalernal
organizallons Fourcities allow privaie.lLbs and fraiernal organizationsto
d" .o . r . -  saotno ared5 r '  tc l  \ t te  c '  16 ts la ie lah.

Twenty cities adopied a single dolar penally ranging lom $20 in
Merriam to S100 a day in Abilene. Nne ciiies adapied a progressive
penally, lof examp e, L6wre.ce which has regu aiions providing for $100 for
a lirsi v olation. $200 fora second vlolaiion and $500 for a third v oiation.

'iliit", - ,;"....- -

2l-4009. smokins in apublicpl'ce; definitj0ns. As lsed in Lhis mt: (a) Prbljc
l'iace' neans enclosedindoorarasopentotlrepnlrhcornsedbylheeetrad
rlblic incndlns bui mt linit.d ror Reslaura.ts. dail stores. plblic Dems of
ra$ ha$Donation, ])a$drger elevatos, heal]ll .m insitulions o. d! orlrer
llaceNherclEallb caE smioes &nmaided Lc urepublic. ednoational facilities.


